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INTRODUCTION 

The petitioner Ramzi Bin Al-Shibh, through counsel, Richard Coughlin, Chester 
Keller, and Candace Horn, opposes the government' s Motion to Dismiss because controlling 
Circuit and Supreme Court authority require the Court to continue the stay of the District 
Court proceedings, holding them in abeyance pending the petitioner' s exhaustion of remedies 
under the Detainee Treatment Act of 2005, Pub. L. No. 109-148, 119 Stat. 2680 (2005) 
("DTA"). 

While Respondents argue that the Court of Appeals' holding in Boumediene v. Bush, 
476 F.3d 981 (D.C. Cir. 2007), governs Petitioner Al-Shibh' s habeas corpus case and 
dictates the conclusion that this Court has no jurisdiction over his habeas petition (Gov't 
Motion at 3-4, n.4), this argument must be rejected. This Court has subject-matter 
jurisdiction over this habeas corpus petition under the Supreme Court case upon which the 
government' s Motion is primarily based. Steel Co. v. Citizens for a Better Environment, 523 
U.S. 83, 89 (1998), which holds that dismissal for lack of subject-matter jurisdiction is 
proper only when the federal claim is frivolous or foreclosed by prior decisions of the 
Supreme Court. The Circuit Court' s split decision in Boumediene v. Bush, and the split 
commentary from Supreme Court Justices on the denial of certiorari in that case, establish 
that the issues involved are substantial and that the Supreme Court has not decided the 
important questions that were deferred pending exhaustion of available remedies. 476 F.3d 
981 (D.C.Cir.), cert, denied,!!! S. Ct. 1478 (2007). 
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The Supreme Court has provided a clear road map for the litigation involving 
Guantanamo detainees under the Detainee Treatment Act. While available remedies are 
exhausted, the District Court has authority to enter a stay-and-abey order to safeguard habeas 
rights during the period of exhaustion, and such an order is mandatory in the absence of 
frivolous claims and intentional delay. Rhines v. Weber, 544 U.S. 269, 274 (2005). 

Permitting Petitioner to present his post-exhaustion facts and claims to this Court is 

logical, fair, and compelled by governing Supreme Court authority. The petitioner has made 

substantial claims that his particular claims are viable and that, if necessary, he should be 

able to make a record for potential appellate and Supreme Court review. Accordingly, the 

motion to dismiss should be denied, and Petitioner' s cross-motion for a stay-and-abey order 

should be granted. 

A. This Court Retains Subject-Matter Jurisdiction Over The Habeas Corpus 
Petition As Long As The Petitioner's Claims Are Not Frivolous And Have 
Not Been Decided On The Merits By The Supreme Court. 

The government places primary rehance on Steel Co. for the umemarkable proposition 
that jurisdiction is a threshold question (Gov't Motion at 4). The government ignores the 
preceding language in Steel Co. that supports this Court' s jurisdiction to maintain the habeas 
action as long as a legitimate controversy exists that has not been resolved on the merits by 
the Supreme Court. Steel Co., 523 U.S. at 89. 

The starting point of Steel Co. is that the District Court has subject matter jurisdiction 
as long as there is a non-frivolous argument that the laws and Constitution support the claim: 
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[T]he district court has jurisdiction if 'the right of the petitioners to recover 
under their complaint will be sustained if the Constitution and laws of the 
United States are given one construction and will be defeated if they are given 
another.' . . . unless the claim 'clearly appears to be immaterial and made 
solely for the purpose of obtaining jurisdiction or where such a claim is wholly 
insubstantial and frivolous.' 

523 U.S. at 89 (quoting Bell v. Hood, 327 U.S. 678, 682-83, 685 (1946)). As demonstrated 

by the dissenting opinions at both the Circuit Court level and on the denial of certiorari in 

Boumediene, there is a reading of the Constitution and laws of the United States that would 

sustain Al-Shibh's habeas corpus petition. 476 F.3d at 994-1012 (Rogers, J., dissenting); 

127 S. Ct. at 1479-81 (Breyer, Souter & Ginsburg, JJ., dissenting from denial of certiorari). 

The Steel Co. opinion also establishes that a Circuit Court opinion, such as 
Boumediene, is not sufficient to deprive the Court of subject-matter jurisdiction. Only when 
the Supreme Court rules adversely on the merits is dismissal for want of subject matter 
jurisdiction appropriate: "Dismissal for lack of subject-matter jurisdiction because of the 
inadequacy of the federal claim is proper only when the claim is 'so insubstantial, 
implausible, /orec/o^eJ by prior decisions of this Court, or otherwise completely devoid of 
merit as not to involve a federal controversy." Steel Co., 523 U.S. at 89 (quoting Oneida 
Indian Nation ofN.Y. v. County of Oneida, 414 U.S. 661, 666 (1974) (emphasis added)). 
The Boumediene denial of certiorari is emphatically not a ruling on the merits. 

The jurisdictional issues are obviously notfrivolous because the courts have been split 
on the constitutional issues at each level of the Guantanamo detainee habeas litigation: the 
District Courts' split, leading to the two-to-one Boumediene opinion, resulting in the three- 
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way fracture in the Boumediene denial of certiorari. Seldom has this Country faced 
weightier issues about the meaning of our Constitution and the fundamental right to the writ 
of habeas corpus. The primary case upon which the government relies establishes that the 
motion to dismiss should be denied while remedies are exhausted. 

Moreover, this Court retains the power to decide its own jurisdiction in the first 
instance. Kircherv. Putnam Funds Trust, 126 S. Ct. 2145, 2155; United States v. Ruiz, 536 
U.S. 622, 628 (2002). While the efficacy of the DTA remedies are determined, it is 
premature for this Court to determine the dispositive questions. Meanwhile, this Court 
should follow the stay-and-abey norm established in Rhines, then, if the case is not mooted 
by the DTA proceedings, provide the petitioner the opportunity to make his record, to present 
his claims, and to receive a decision based on the facts and law of his individual case. 

The government' s position is based on a fundamental misunderstanding of what it 
means for a court to have jurisdiction. "Jurisdiction is a word of many, too many, 
meanings." Steel Co. ,523 U.S. at 90 (quoting United States v. Vanness, 85 F.3d 661, 663 n.2 
(D.C. Cir. 1996)). While the Boumediene opinion states the current law of the Circuit, the 
ruling does nothing to impair Petitioner's rights to exhaust his remedies while this Court 
preserves the status quo.' If necessary, after exhaustion, this Court, the Circuit Court, and 



' The government erroneously cites to Ayuda v. Thomburg, 919 F.2d 153 (D.C. Cir. 
1990), for the proposition that a Court of Appeals opinion immediately becomes the law of 
the circuit, depriving the courts of the power to stay and hold in abeyance. In fact, the 
majority ruled in Ayuda that a stay was appropriate. The government cited a concurring 
opinion only, and, in that opinion, the concurring Judge ultimately agreed with the majority, 
which rejected the proposition that the court lacked power to enter a stay. See id. at 153. 
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the Supreme Court have jurisdiction to determine the substantial issues raised by the 

petitioner without prejudgment based on a Circuit Court ruling that does not address 

Petitioner Ramzi Bin Al-Shibh's specific factual and legal claims. 

B. The Boumediene Case Establishes That The Present Case Involves 
Substantial Issues That Have Not Been Decided By The Supreme Court 
And That The Exhaustion Of Available Remedies Should Precede A 
Decision On The Merits. 

The government attempts to stretch the Circuit Court's Boumediene decision far 
beyond its reach. Despite the initial jurisdiction found in Rasul, a split panel of this Court 
found that post-Rasul statutes deprived the courts of jurisdiction over petitions involving 
aliens detained at Guantanamo. Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007). Only 
because the petitioners in those cases had declined to seek review directly with the Circuit 
Court under the Detainee Treatment Act of 2005, the Court found that the "only recourse" 
was to vacate the District Court decision and dismiss the case for lack of jurisdiction. 
Boumediene, 476 F.3d at 994. The petitioners filed for a writ of certiorari and, on April 2, 
2007, the Supreme Court denied certiorari, with both a three-Justice dissent and a two-Justice 
statement respecting the denial of certiorari. Boumediene v. Bush, 111 S. Ct. 1478 (2007). 

The statement of Justices Stevens and Kennedy found that, given "our practice of 
requiring the exhaustion of available remedies as a precondition to accepting jurisdiction 



The other concurring and dissenting opinion correctly articulated the applicable law that, 
until the Supreme Court speaks on jurisdiction, the District Court has the power to determine 
its own jurisdiction including "minimally, the power to maintain the status quo." Id. at 
155-56 (Wald, C.J., concurring and dissenting). 
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over applications for the writ of habeas corpus," denial of certiorari was appropriate "at this 
time." Id. The Justices specifically expressed concern regarding maintenance of the status 
quo during the litigation: "Were the government to take additional steps to prejudice the 
position of petitioners in seeking review in this Court, 'courts of competent jurisdiction,' 
including this Court, 'should act promptly to ensure that the office and purposes of the writ 
of habeas corpus are not compromised.'" Id. (quoting Padilla v. Hanft, 126 S. Ct. 1649, 
1650 (2006) (Kennedy, J., concurring in the denial of certiorari)). 

The government' s reliance on Boumediene is misplaced for several reasons. First, the 
Circuit Court's reference to the Boumediene petitioners' decision not to exhaust, coupled 
with Justices Stevens and Kennedy' s explicit adoption of the exhaustion model based on Ex 
parte Hawk, 'ill U.S. 114 (1944), support continuing the stay while the DTA remedy is 
exhausted. Id. Second, the jurisdictional questions have not been finally resolved because 
"as always, denial of certiorari does not constitute an expression of any opinion on the 
merits." Boumediene, 111 S. Ct. at 1478 (Stevens & Kennedy, JJ., statement regarding 
denial of certiorari) (citing Rasul, 542 U.S. at 480-81). Third, Justices Stevens and 
Kennedy's citation to Supreme Court authority regarding the efficacy of the alternative 
remedies contemplates an underlying habeas corpus case in which the petitioner can present 
such arguments to the District Court and, if necessary, the Circuit Court and Supreme Court. 



1. Justices Stevens and Kennedy ExpUcUly And The Circuit Court 
ImpUcitly Adopted The Exhaustion Of Remedies Model For Habeas 
Relief. 
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Boumediene does not control this case because, unlike the petitioners in that case, 
Petitioner here intends to soon exhaust his remedies under the DTA.' The Circuit Court 
opinion in Boumediene expressly predicated its dismissal order on the petitioners' failure to 
utilize available remedies under the DTA. Boumediene, 476 F.3d at 994. Justices Stevens 
and Kennedy explained that "[djespite the obvious importance of the issues," the Court was 
denying certiorari "at this time" in light of the Court' s practice of requiring exhaustion of 
available remedies, citing Ex parte Hawk. Boumediene, 111 S. Ct. at 1478. 

The citation to Hawk is telling. In that case, the petitioner filed for federal habeas 

corpus relief under circumstances, as in the present case, in which the effectiveness of other 

remedies had not been established. The Supreme Court not only applied the exhaustion rule 

but held that the adequacy of the available remedy should be decided in the first instance by 

"the federal district court": 

Where the state courts have considered and adjudicated the merits of his 
contentions, and this Court has either reviewed or declined to review the state 
court's decision, a federal court will not ordinarily reexamine upon writ of 
habeas corpus the questions thus adjudicated .... But where resort to state 
court remedies has failed to afford a full and fair adjudication of the federal 
contentions raised, either because the state affords no remedy ... or because 
in the particular case the remedy afforded by state law proves in practice 
unavailable or seriously inadequate . . . , a federal court should entertain his 
petition for habeas corpus, else he would be remediless. In such a case he 
should proceed in the federal district court before resorting to this Court by 
petition for habeas corpus. 



^ Petitioner was transferred to Guantanamo Bay in September 2006. Having been 
appointed to represent Al-Shibh in his habeas case on May 4, 2007, undersigned counsel are 
conducting further investigation of his case and will soon file his DTA petition with the 
Court. 
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321 U.S. at 118 (citations omitted). The exhaustion model anticipates that the ultimate 
questions regarding jurisdiction, which may depend in large part on the efficacy of the DTA 
remedy, will first be considered and decided in the District Court. The ultimate issues would 
then be preserved for appellate and Supreme Court review, if necessary. 

2. The Supreme Court Has Not Decided Any Questions Regarding The 
Jurisdiction Of This Court Or The Rights That Can Be Enforced 
Through Habeas Corpus Proceedings. 

The government' s claims regarding Boumediene ignore the simple reality that "as 

always, denial of certiorari does not constitute an expression of any opinion on the merits." 

127 S. Ct. at 1478. Three dissenting Justices and Circuit Judge Rogers in dissent explained 

that the constitutional ramifications of a statute that purports to disenfranchise petitioners in 

existing habeas corpus petitions are profound and of obvious importance. Boumediene, 476 

F.3d at 994-1012; 127 S. Ct. at 1479-81. The addition of Justices Stevens and Kennedy's 

statement confirms that Al-Shibh' s petition should be fully considered after exhaustion, and 

then in light of the specific claims for relief that Petitioner Al-Shibh asserts based upon his 

unique facts in the DTA proceedings, and whether those proceedings prove capable of 

providing the relief he claims on those facts. The Boumediene case does not finally resolve 

the jurisdictional questions in Petitioner's case.^ 

3. The Jurisdictional Questions Regarding Habeas Corpus Cannot Be 
Resolved Until The Adequacy Of The DTA Remedy Becomes Known. 



^ The Boumediene case does not even finally decide the questions for the Boumediene 
petitioners, given that the mandate has not issued and the cases are still subject to motions 
and briefing. 
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Questions regarding the suspension and elimination of the writ of habeas corpus 

require consideration of whether alternative remedies provide protection coextensive with 

the Great Writ. Swain v. Pressley, 430 U.S. 372, 381 (1977) ("the substitution of a collateral 

remedy which is neither inadequate nor ineffective to test the legality of a person' s detention 

does not constitute a suspension of the writ of habeas corpus."). The Boumediene statement 

on certiorari clearly sets out, with citation to Marino v. Ragen, 332 U.S. 561 (1947), that, if 

the DTA remedy is "inadequate," the Court is prepared to address the merits of the habeas 

corpus claims. Boumediene, 111 S. Ct. at 1479 (statement of Stevens and Kennedy, JJ.). 

Further, Justices Stevens and Kennedy stated that, in the interim, the government should take 

no additional steps "to prejudice the position of petitioners" in seeking review. Id. By 

maintaining the present case in the District Court, this Court is in a position to "act promptly 

to ensure that the office and purposes of the writ of habeas corpus are not compromised." 

Id. In sum, the exhaustion model from the Boumediene litigation requires that this District 

Court proceeding remain in place for potential post-exhaustion litigation. 

C. Because Al-Shibh Is Exhausting Available Remedies, The District Court 
Not Only Has Discretion To Enter A Stay- And- Abey Order, But Such An 
Order Is Mandatory Under Rhines. 

Given the need to exhaust remedies under the DTA, the District Court proceedings 
should continue to be stayed and held in abeyance pending completion of Petitioner Al- 
Shibh' s DTA review. In Rhines, the Supreme Court explicitly approved the stay-and-abey 
procedure in the closely analogous context of federal habeas corpus proceedings. 544 U.S. 
at 278. In Rhines, the prisoner filed a mixed habeas petition in federal court, which 

9 
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contained both claims exhausted through the state court system and unexhausted claims. 
Given the major procedural risks of a dismissal order, the Court found that District Courts 
have discretion to enter stay-and-abey orders in the federal habeas case while the 
unexhausted claims are presented to the state court. The federal habeas corpus case is stayed 
and held in abeyance for a reasonable time while available state remedies are exhausted. 

The Rhines court found three preconditions for, in effect, mandatory stay-and-abey. 
"[I]t would likely be an abuse of discretion for a district court to deny a stay and to dismiss" 
if the petitioner demonstrated (1) good cause for the failure to exhaust, (2) potentially 
meritorious unexhausted claims, and (3) no intentionally dilatory tactics by the petitioner. 
Rhines, 544 at 278; accordPacev. DiGuglielmo, 544 U.S. 408, 416-17 (2005).* The petition 
here easily meets all three conditions for mandatory stay-and-abey. 

There is good cause for the failure to exhaust until now: the potential remedy under 
the DTA did not on its face appear to provide the relief available under common law or 
statutory habeas. In Pace, the Court noted that potential confusion regarding state remedies 
required equitable protections. 544 U.S. at 416. Guantanamo detainees face complexities 
that are similar and worse. The questions left open by the Supreme Court's decision in 
Rasul, and the subsequent DTA and Military Commission Act of 2006, have resulted in 
major complications. The claims raised by the instant petition are substantial and 



'^ In Rhines, three Justices concurred, stating that stay-and-abey is required in the 
absence of proof of "intentionally dilatory litigation tactics." 544 U.S. at 279 (Souter, J., 
concurring, joined by Justices Ginsburg and Breyer). 

10 
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meritorious, and Petitioner Al-Shibh has not engaged in dilatory tactics/ In the event the 
case is remanded, or if the DTA procedures prove an inadequate substitute for 
constitutionally-required habeas corpus procedures, this Court should be in position to 
proceed immediately on the habeas petition. 

The government' s attempt to distinguish Rhines fails because the government attempts 
to interpret Rhines to mean less than it actually says. The government contends that the 
power of the district court to stay-and-abey under Rhines is limited only to those instances 
when failing to stay-and-abey would cause a statute of limitations to run that would preclude 
the petitioner from refiling (Gov't Motion at 6-7). This was the factual predicate in Rhines, 
not its holding. Nothing in Rhines limited the District Court' s equitable power to stay-and- 
abey only to concerns regarding statutes of limitation. Rather, Rhines held that the equitable 
powers the District Court possessed before enactment of the statute of limitations continued 
to exist and were not extinguished by the statute. Rhines, 544 U.S. at 276. As in Pace, the 
concern warranting stay-and-abey was to protect the petitioner from impairment of future 
exercise of habeas corpus rights. See Omar v. Harvey, 479 F.3d 1 (D.C. Cir. 2007) 
(affirming the District Court' s preliminary injunction barring transfer of a prisoner entered 
to preserve the court's jurisdiction over the habeas corpus petition of an American citizen 
detained in a military facility in Iraq). 



^ Undersigned counsel were appointed to represent Al-Shibh on May 4, 2007. 
Respondents had submitted their motion to dismiss on April 19, 2007, in which it stated that 
it had not yet conducted a CSRT hearing for Petitioner, but intended to do so. (Gov' t Motion 
at 3 n.4.) Petitioner thus intends to file his DTA petition in a timely manner. 

11 
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The exhaustion required by Hawk operates as does the exhaustion required by the 
statute in Rhines. Further, the same type of procedural obstacles that dismissal would create 
under 28 U.S.C. § 2254 are no different - although perhaps more profound - than those 
facing detainees in Guantanamo cut off from contact with their lawyers and presented with 
retroactivity questions regarding statutes that purport to impair the jurisdiction that 
unquestionably existed at the time the habeas corpus petition was filed. Rhines is controlling 
authority regarding stay-and-abey procedures while remedies are being exhausted. 



12 
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CONCLUSION 

Petitioner Al-Shibh's habeas corpus rights are far from finally decided: the Supreme 
Court has yet to speak on the merits, and Petitioner Al-Shibh has not had his individual facts 
and legal arguments heard. Under governing Supreme Court precedent, the status quo should 
be preserved while the cases are litigated: under Rhines, the mechanism for permitting 
exhaustion of remedies without prejudice to habeas corpus rights is to stay the District Court 
action and hold it in abeyance for a reasonable time for the DTA direct actions to be 
litigated. 

For the foregoing reasons. Petitioner Al-Shibh respectfully requests that the Court 
deny the government' s motion to dismiss and that the Court proceed with the merits of his 
challenge to his detention. He also requests that the Court grant Petitioner' s cross-motion 
for a stay-and-abey order. In the event the Court grants the government's motion, the 
petitioner requests that the Court stay the effect of the dismissal for an adequate time to 
permit appellate review. 

Respectfully submitted, 

/s/Richard Coughlin 



Dated: May 24, 2007 Richard Coughlin 

Federal Public Defender 



Chester Keller 

First Assistant Federal Public Defender 

Candace Hom 

Research & Writing Attorney 

Federal Public Defender' s Office 

District of New Jersey 

972 Broad Street, Fourth Floor 

Newark, New Jersey 07102 

Attorneys for Petitioner 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RAMZI BIN AL-SHIBH, 

Petitioner, 

V. 

GEORGE W. BUSH, era/., 

Respondents. 



CIVIL NO. 06-1725 (EGS) 



[PROPOSED] ORDER 



THIS MATTER having come before the Court upon Respondents' Motion to Dismiss 
[Docket No. 5]; and the Petitioner having submitted an Opposition to the Motion to Dismiss and 
Cross-Motion for Stay-and-Abey Order in response thereto; and the Court having considered the 
submissions of the parties; 

IT IS on this day of , 2007, 

HEREBY ORDERED that the Motion to Dismiss is DENIED, and 
IT IS FURTHER ORDERED that the Petitioner's Cross-Motion for Stay-and-Abey 
Order is GRANTED. 



HONORABLE EMMET G. SULLIVAN 
UNITED STATES DISTRICT JUDGE 



